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Court of Appeals of the District of Columbia 


No. 2869. 

American Security and Trust Company, a Corporation 

Appellant, ' 

vs.. 

Joseph Ferrero. 


a Supreme Court of the District of Columbia. 

At Law. No. 57822. 

American Security and Trust Company, a Corporation, 

Plaintiff, 

vs. 

Joseph Ferrero, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District nf 
Columbia, at the City of Washington, in said District at the tim^s 
hereinafter mentioned, the following papers were filed’ and proceed- 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed March 16, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57822. 

American Security and Trust Company, a Corporation, 

Plaintiff, 

vs. 

Joseph Ferrero, Defendant. 

.. Th , e P Iaintiff ’. American Security and Trust Company, a corpora- 
tion duly organized and existing under the laws in force in theDis- 

?L°r f mb ; a ’ ? n t d01 ? g ^ usines - s therein as such corporation, 
Ferre rcr < e ^ en< ant ’ Joseph Ferrero, sometimes called Giusseppe 

1—2869a 
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AMERICAN SECURITY AND TRUST COMPANY VS. 


Count 1. For that, heretofore, the plaintiff, at a certain deed of 
trust sale, became the purchaser of certain land and premises situate 
and lying in the City of Washington, District of Columbia, being 
parts of original Lots numbered Twenty (20) and Twenty-one (21), 
in Square numbered Four hundred and fifty-six (456), improved 
by premises described as No. 602 “F” Street, Northwest, and known 
as the “Hood Building;” and, thereupon, assigned its said purchase, 
and united with the trustees under said deed of trust in deed of 
conveyance therefor, to one Henry C. Cryer (for convenience here¬ 
inafter referred to as Cryer), said deed being dated June 5, 1912, 
and recorded July 3, 1912, in Liber No. 3551, at folio 29 et seq. of 

the Land Records of the District of Columbia, and, as a part 

2 • of the same transaction, and, in order to secure to plaintiff 

the unpaid balance of purchase price for said property, the 
said Cryer, upon the same date, duly executed and delivered to 
plaintiff his certain four (4) promissory notes, each in the sum of 
Five Thousand Dollars, ($5,000), each bearing date June 5, 1912, 
and payable to the order of plaintiff on or before five (5) years from 
said date, with interest at the rate of 4^% per annum until paid, 
payable semi-annually, each instalment of interest to bear interest 
after maturity, if not then paid, at the rate aforesaid, the said notes 
aggregating the sum of Twenty Thousand Dollars, ($20,000); and 
to secure the payment of said deferred purchase money and interest 
thereon, and the certain four (4) promissory notes evidencing the 
same, the said Cryer duly made, executed and delivered his certain 
deed of trust upon the certain property above described to the 
National Savings and Trust Company, of the District of Columbia, 
as Trustee, said deed of trust being dated June 5, 1912, and recorded 
July 3, 1912, in Liber No. 3551, at folio 32 et seq. of the Land 
Records aforesaid; and, thereupon, the said Cryer, by deed dated 
June 5, 1912, and recorded July 3, 1912, in Liber No. 3551, at folio 
35 et seq. of said Land Records, sold and conveyed the same prop¬ 
erty to one Clarence F. Norment, (for convenience hereinafter re¬ 
ferred to as Norment), said property being then subject to the cer¬ 
tain deed of trust incumbrance aforesaid; and, being so seized, as 
aforesaid, and on, to-wit, October 2, 1912, said Norment entered 
into a certain agreement, in writing, with the defendant, Joseph 
Ferrero, under the name Giusseppe Ferrero, whereby the former 

agreed to sell and the latter agreed to purchase the above land 

3 ’ and premises, and, as a part of the consideration therefor, 

said defendant personally agreed to assume the payment of 
the above described deed of trust incumbrance and indebtedness of 
$20,000, and said interest thereon at the rate of 4M>% per annum, 
payable semi-annually; and, thereupon and thereafter, the said 
Norment and wife duly conveyed said property to defendant, by 
deed dated October 21, 1912, and recorded October 24, 1912, in 
Liber No. 3575, at folio 152 et seq. of the Land Records aforesaid; 
and said defendant, thereupon, entered into the possession of said 
land and premises and into the enjoyment of the rents and profits 
issuing and arising therefrom. 

And plaintiff says that it assented to and adopted the said agree- 
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ment and promise of defendant so made for its benefit, as above, 
but the defendant thereafter failed and neglected to keep and per¬ 
form the same notwithstanding demand for payment made upon 
mm by plaintiff, and permitted the semi-annual instalment of in- 
A “P on the deed of trust indebtedness aforesaid, due December 
h, 1913, amounting to $450, to become and remain wholly in ar¬ 
rears, overdue and unpaid, whereby, at the election of this plaintiff, 
and as provided by the terms and provisions of the certain deed of 
trust aforesaid, the entire principal of the certain deed of trust in¬ 
debtedness aforesaid became immediately due and payable: and 
thereupon, and because of the certain default in payment aforesaid! 
the Dronertv hereinbove described was. bv said National Savinas and 
trust Company, Trustee, as aforesaid, duly advertised for sale at 
pubhc auction, such sale to be held on March 9, 1914 and there¬ 
after, and upon said last-named day, the same was duly sold for the 
sum of $18,000, which said last-named amount, after the 
4 payment of the expenses of said sale and taxes to date of 
sale, (trustees commissions being waived) was sufficient to 
discharge and pay in full the certain promissory notes, and all in¬ 
terest thereon, numbered one (1). two (2), and three (3), re¬ 
spectively, above described, and interest on the above note num¬ 
bered four (4) and $2,024.27 on account of the principal thereof, 
leaving an unpaid balance, of the principal amount of $5,000 on said 
last-named note, in the sum of $2,975.73, together with interest 
thereon from March 9 1914, at the rate of 4y 2 % per annum, until 
paid, as therein provided; and which said last-named amount, the 
defendant, by his certain agreement aforesaid, faithfully undertook 
promised and agreed to pay to plaintiff, but, although thereunto 
often requested by plaintiff, hath hitherto wholly neglected, failed 
and refused and still does wholly neglect, fail and refuse so to do- 
and the entire said amount, together with all interest thereon, as 
above, is and remains wholly overdue and unpaid. 

And plaintiff claims of and from the defendant the full sum of 

cS ? 1iT f a " d Seventy-five Dollars and Seventy-three 
Oente ($2,975.73) together with interest thereon at the rate of 

/ 2 % per annum, from March 9, 1914, until paid, besides costs of 
suit. m 

Count 2. For that, heretofore, the plaintiff, at a certain other 
deed of trust sale, became the purchaser of certain land and prem¬ 
ises situate and lying in the City of Washington, District of Colum- 
ma, being parts of original Lots numbered Twenty (20) and 
5 Twenty-one (21), in Square numbered Four hundred and 

„™, Qt fl f * y 'S x A 456 !- improved by premises described as No. 602 
b Street, Northwest, and known as the “Hood Building;” and 
thereupon, assigned its said purchase, and united with the trustees 
under said deed of trust in deed of conveyance therefor, to one Henry 
V' Y I 7 e . r ’ convenience hereinafter referred to as Cryer) said 
deed being dated June 5, 1912 and recorded July 3, 1912, in Liber 
3551, at folio 29 et seq. of the Land Records of the District of 
Columbia, and, as a part of the same transaction and, in order to 
secure to plaintiff the unpaid balance of purchase price for said 
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property, the said Cryer, upon the' same date, duly executed and 
delivered to plaintiff his certain four (4) promissory notes, each 
in the sum of Five Thousand Dollars, ($5,000,) each bearing date 
June 5, 1912, and payable to the order of plaintiff on or before five 
(5) years from said date, with interest at the rate of 4*4% per 
annum until paid, payable semi-annually, each instalment of in¬ 
terest to bear interest after maturity, if not then paid, at the rate 
aforesaid, the said notes aggregating the sum of Twenty Thousand 
Dollars, ($20,000); and to secure the payment of said deferred pur¬ 
chase money and interest thereon, and the certain four (4) promis¬ 
sory notes evidencing the same, the said Cryer duly made, executed 
and delivered his certain deed of trust upon the certain property 
above described to the National Savings and Trust Company, of the 
District of Columbia, as Trustee, said deed of trust being dated June 
5, 1912, and recorded July 3, 1912, in Liber No. 3551, at folio 32 
et seq. of the Land Records aforesaid; and, thereupon, the said Cryer, 
by deed dated June 5, 1912, and recorded July 3, 1912, in 
6 Liber No. 3551, at folio 35 et seq. of said Land Records, 
sold and conveyed the same property to one Clarence F. 
Norment, (for convenience hereinafter referred to as Norment,) 
said property being then subject to the certain deed of trust incum¬ 
brance aforesaid; and, being so seized, as aforesaid, said Norment 
entered into a certain agreement, in writing, with the defendant, 
Joseph Ferrero, under the name Giusseppe Ferrero, (the said 
Norment therein purporting to act on behalf of the owner of said 
property, but being himself, in fact, the then owner thereof, as 
above;) said written agreement being in words and figures, as fol¬ 
lows, to-wit: 

Washington, D. C., October 2, 1912. 

Received of Joseph Ferrero the sum of $250, being a deposit on 
the purchase of East 34.11 of lot 20 square 456, being improved by 
premises known as the “Hood Building,” No. 602 F Street, sold to 
him on the following terms: He to assume a present trust on said 
property of $20,000 with interest at the rate of 4 y 2 % payable semi- 
annully, the principal being due in about 2 y 2 years, and to deed 
to the owners of this property free and clear of all incumbrance lot 
112 in square 274 improved by premises 1931 13th Street, N. W., 
and to further pay the sum of $1,000 in cash. 

All titles to be good record title or the transaction to be called off. 
Each party to furnish certificates of title for the property they are 
taking. Interest on trusts, rents insurance and taxes to be ad¬ 
justed to date of transfer, which is to be within fifteen days from 
this date or as soon as the necessary papers can be prepared. Should 
said Fererro fail to carry out this contract the above deposit of $250 
is to be forfeited at option of seller. 

GIUSSEPPE FERRERO, 
CLARENCE F. NORMENT, 

For Onmtr of East 34.11 of Lot 20, Square 456. 
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And plaintiff says that, by virtue of the certain agreement in 
writing, hereinabove set forth, the said Norment agreed to 
7 sell, and the said Ferrero agreed to purchase, the above de- 
scribed property, and, as a part of the consideration therefor, 
said defendant agreed to assume personally the payment of the 
^edoci^ • dee< ^ tnist incumbrance and indebtedness of 

$20,000, and said interest thereon at the rate of per ann um 

payable semi-annually; and, thereafter, the said.Norment and wife 
™ly conveyed said property to defendant, by deed dated October 
j\. 1912, and recorded October 24, 1912, in Liber No. 3575, at 
folio lo2 et seq. of the Land Records aforesaid; and said defendant, 
thereupon, entered into the possession of said land and premises 
arid into the enjoyment of the rents and profits issuing and arising 

And plaintiff says that it assented to and adopted the said agree¬ 
ment and promise of defendant so made for its benefit, as above, but 
the defendant thereafter failed and neglected to keep and perform 
the same, notwithstanding demand for payment made upon him by 
plaintiff, and permitted the semi-annual instalment of interest, upon 
the deed of trust indebtedness aforesaid, due December 5, ’ 1913 
amounting to $450, to become and remain wholly in arrears, over¬ 
due and unpaid, whereby, at the election of this plaintiff, and as 
provided by the terms and provisions of the certain deed of trust 
aforesaid, the entire principal of the certain deed of trust indebted¬ 
ness aforesaid became immediately due and payable; and, there¬ 
upon, and because of the certain default in payment aforesaid, the 
property hereinabove described was, by said National Savings’and 
Trust Company, Trustee, as aforesaid, duly advertised for sale at 
public auction, such sale to be held on March 9, 1914, and, 
thereafter, and upon said last-named day, the same was duly 
sold for the sum of $18,000; which said last-named amount, 
after the payment of the expenses of said sale and taxes to date of 
sale, (Trustee’s commissions being waived,) was sufficient to dis¬ 
charge and pay in full the certain promissory notes, and all interest 
thereon, numbered one (1), two (2), and three (3), respectively, 
above described, and interest on the above note numbered four (4) 
and $2,024.27 on account of the principal thereof, leaving an un¬ 
paid balance, of the principal amount of $5,000 on said last-named 
note, in the sum of $2,975.73, together with interest thereon from 
March 9, 1914, at the rate of 4^4% per annum, until paid, as therein 
provided; and which said last-named amount, the defendant, by his 
certain agreement aforesaid, faithfully undertook, promised and 
agreed to pay to plaintiff, but, although thereunto often requested 
by plaintiff, hath hitherto w r holly neglected, failed and refused, and 
still does wholly neglect, fail and refuse, so to do; and the entire 
said amount, together with all interest thereon, as above, is and re¬ 
mains wholly overdue and unpaid. 

And plaintiff claims of and from the defendant the full sum of 
Twenty-nine Hundred and Seventy-five Dollars and Seventy-three 
Cents, ($2,975.73), together with interest thereon at the rate of 
4 YiVo per annum from March 9, 1914, until paid, besides costs of 
suit 
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Count 3. For that, heretofore, the plaintiff, at a certain other 
deed of trust sale, became the purchaser of certain land and 

9 premises situate and lying in the City of Washington, Dis¬ 
trict of Columbia, being parts of original Lots numbered 

Twenty (20) and Twenty-one (21), in Square numbered Four hun¬ 
dred and fifty-six (456), improved by premises described as No. 602 
“F” Street, Northwest, and known as the “Hood Building;” and, 
thereupon assigned.its said purchase, and united with the trustees 
under said deed of trust in deed of conveyance therefor, to one 
Henry C. Cryer, (for convenience hereinafter referred to as Cryer,) 
said deed being dated June 5, 1912, and recorded July 3, 1912, in 
Liber No. 3551, at folio 29 et seq. of the Land Records of the Dis¬ 
trict of Columbia, and, as a part of the same transaction, and, in 
order to secure to plaintiff the unpaid balance of purchase price for 
said property, the said Cryer, upon the same date, duly executed 
and delivered to plaintiff his certain four (4) promissory notes, 
each in the sum of Five Thousand Dollars ($5,000), each bearing 
date June 5, 1912, and payable to the order of plaintiff on or before 
five (5) years from said date, with interest at the rate of 4per 
annum until paid, payable semi-annually, each instalment of in¬ 
terest to bear interest after maturity, if not then paid, at the rate 
aforesaid, the said notes aggregating the sum of Twenty Thousand 
Dollars, ($20,000); and to secure the payment of said deferred pur¬ 
chase money and interest thereon, and the certain four (4) promis¬ 
sory notes evidencing the same, the said Cryer duly made, executed 
and delivered his certain deed of trust upon the certain property 
above described to the National Savings and Trust Company, of the 
District of Columbia, as Trustee, said deed of trust being 

10 dated June 5, 1912, and recorded July 3, 1912, in Liber No. 
3551, at folio 32 et seq. of the Land Records aforesaid; and, 

thereupon, the said Cryer, by deed dated June 5, 1912, and re¬ 
corded July 3, 1912, in Liber No. 3551, at folio 35 et seq. of said 
Land Records, sold and conveyed the same property to one Clarence 
F. Norment, (for convenience hereinafter referred to as Norment,) 
said property being then subject to the certain deed of trust incum¬ 
brance aforesaid; and, being so seized, as aforesaid, said Norment 
and wife, thereafter, sold and conveyed said property to Joseph 
Ferrero, the defendant herein, hy deed dated October 21, 1912, and 
recorded October 24, 1912, in Liber No. 3575, at folio 152 et seq. 
of the Land Records aforesaid, profert of which said deed is here 
made, and in and by the terms, conditions and covenants in said 
deed of conveyance contained it was, among other things, provided 
that the conveyance of said property w as made to said defendant— 

“subject, however, to a certain incumbrance in the full sum of 
Twenty thousand dollars, ($20,000) which the party of the second 
part hereby assumes and agrees to satisfy as a further consideration 
of this sale.” 

And plaintiff says that the certain incumbrance of $20,000 therein 
referred to is the same deed of trust indebtedness in that amount 
hereinabove referred to; and that the second party therein referred 
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to is the defendant herein; and that said defendant accepted the 
deed of conveyance aforesaid, together with all and singular the 
conditions covenants and agreements therein contained, including 
particularly the certain agreement and covenant aforesaid; and 
therein and thereby expressly covenanted and agreed to pay said 
deed of trust incumbrance and indebtedness of Twenty 
Thousand Dollars, ($20,000), as a part consideration for the 
conveyance of said property, and said defendant, thereupon, 
entered into the possession of said land and premises and into the 
enjoyment of the rente and profits issuing and arising therefrom. 

And plaintiff says that it assented to and adopted the certain 
agreement, promise, and covenant of defendant, so made for its 
benefit, as above; but the defendant, thereafter, failed and neglected 
to keep and perform the same, notwithstanding demand for per¬ 
formance and payment made upon him by plaintiff, and permitted 
the semi-annual instalment of interest upon the deed of trust in¬ 
debtedness aforesaid, due December 5, 1913, amounting to $450 
to become and remain wholly in arrears, overdue and unpaid* 
whereby, at the election of this plaintiff, and as provided by the 
terms and provisions of the certain deed of trust aforesaid, the en¬ 
tire principal of said deed of trust indebtedness became immediately 
due and payable; and, thereupon, and because of the certain de¬ 
fault m payment aforesaid, the property hereinabove described was 
by said National Savings and Trust Company, Trustee, as aforesaid! 
duly advertised for sale at public auction, such sale to be held on 
March 9, 1914, and, thereafter, and upon said last-named day the 
same was duly sold for the sum of $18,000; which said last-named 
amount, after the payment of the expenses of said sale and taxes to 
date of sale, (Trustee s commissions being waived,) was sufficient to 
discharge and pay, in full, the certain promissory notes, and all m- 

1 O . • . one (1), two (2), and three (3), 

12 respectively, above described, and interest on the above note 
numbered four (4) and $2,024.27 on account of the princi- 
pai thereof, leaving an unpaid balance, of the principal amount of 
$5,000 on said last-named note, in the sum of $2,975.73 together 
o Xt i nj 1 ] teres t'. thereon, at the rate of 4%% per annum, from March 
, 1014, until paid, as therein provided; and which said last-named 
amount,, the defendant, by his certain promise, agreement, and cove¬ 
nant aforesaid, faithfully undertook, promised, covenanted and 
agreed to pay to plaintiff, but, although thereunto often requested 
by plamtiff hath hitherto wholly neglected, failed and refused, and 
still does wholly neglect, fail and refuse, so to do; and the entire said 
amount, together with all interest thereon, as above, is and remains 
wholly overdue and unpaid, whereby the defendant has broken his 
certain covenant aforesaid, to the damage of plaintiff in said sum 
of Twenty-nine Hundred and Seventy-five Dollars and Seventy-three 
Cents, ($2,975.73), together with interest thereon at the rate of 
472% per annum from March 9, 1914, until paid. 

And plaintiff claims of and from the defendant the full sum of 
Twenty-nine Hundred and Seventy-five Dollars and Seventy-three 
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Cents, ($2,975.73), together with interest thereon at the rate of 4%% 
per annum from March 9, 1914, until paid, besides costs of suit. 

Count 4. The plaintiff further sues the defendant, for money pay¬ 
able by the defendant to the plaintiff for goods sold and delivered 
by the plaintiff to the defendant; and for work done and materials 
provided by the plaintiff for the defendant at his request; 
13 and for money lent by the plaintiff to the defendant; and for 
money paid by the plaintiff for the defendant at his request; 
and for money received by the defendant for the use of the plain¬ 
tiff ; and for money found to be due from the defendant to the plain¬ 
tiff on accounts stated between them. 

And the plaintiff claims from the defendant the sum of Twenty- 
nine hundred and Seventy-five Dollars and Seventy-three Cents, 
($2,975.73), with interest thereon at the rate of 4^% per annum 
from the 9th day of March, 1914, until paid, according to the par¬ 
ticulars of demand hereto annexed, besides costs. 

A. A. HOEHLING, Jr., 
STANTON C. PEELLE, 

C. F. R. OGILBY, Jr., 

Attorneys for Plaintiff. 


14 Particulars of Demand. 

Joseph Ferrero 

To American Security and Trust Company, Dr. 

1914. 

March 9. To principal of four (4) promissory notes of 
Henry C. Cryer, dated June 5, 1912, and 
secured by deed of trust on part3 of orig¬ 
inal Lots 20 and 21 : Square 456, known 
as the “Hood Building/’ being premises 
No. 602 F St., N. W., Washington, D. C.. $20,000.00 
“ “ “ Interest thereon from June 5, 1913, to 

March 9, 1914 (day of sale under said 
deed of trust), at 4y 2 % per annum, 9 

months, 4 days. , . 685.00 

“ “ “ Taxes, July 1, 1913, to March 9, 1914, 8 

months, 9 days, at $253.14 per year. 175.09 

“ “ “ Advertising: 

Evening Star. $104.64 

Court Record. 1.00 

- 105.64 

« « “ Auctioneer’s fee. 10.00 

« u tt Triiatee’s ^ ee ( wa i ve d)* 

“ “ By amount realized at said deed 

of trust sale. $18,000.00 

“ “ To Deficiency. 2,975.73 


$20,975.73 $20,975.73 
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Th e above amount of $2,975.73 due with interest at the rate of 
4 72 % per annum until paid. 

15 Affidavit . 

District of Columbia, ss: 

Before me the undersigned, a Notary Public, in and for the Dis¬ 
trict aforesaid, personally appeared James F. Hood, who, being by 
me first duly sworn, on oath, says: that he is Secretary of the Ameri¬ 
can Security and Trust Company, a corporation, duly created under 
the laws m force in the District of Columbia, and that he has personal 
knowledge of the several matters and things set. forth herein and 
has authority from said corporation to make this affidavit in its 
behalf, and now makes the same as its agent. 

That said American Security and Trust Company, hereinafter 
referred to herein as plaintiff, has a good cause of action against, 
and a just right to recover from, Joseph Ferrero, (sometimes called 
Hiusseppe Ferrero,) hereinafter referred to as defendant, the full 
sum of Twenty-nine Hundred and Seventy-five Dollars and Seventy- 
^ r< fi/^ en ^ s ($2,975.73) together with interest thereon at the rate 
of 4y 2 % per annum from March 9, 1914, until paid, as claimed in 
the foregoing declaration and particulars of demand thereto at- 
tached, both of which are hereby referred to and made part hereof: 
and that the grounds of said action are, as follows: 

That, heretofore, said plaintiff, at a certain deed of trust sale be¬ 
came the purchaser of land and premises situate and lying in the 
City of Washington, District of Columbia, being parts of original 
Ixits numbered twenty (20) and twenty-one (21), in Square num¬ 
bered four hundred and fifty-six (456), improved by premises No. 

602 “F” Street, Northwest, and known as the “Hood Build- 
lb mg; and, thereupon, assigned its said purchase, and united 
with the trustees under said deed of trust in deed of convey¬ 
ance therefor, to one Henry C. Cryer, (for convenience hereinafter 
referred to as Cryer,) said deed being dated June 5, 1912, and re¬ 
corded July 3, 1912, in Liber No. 3551, at folio 29 et seq. of the 
Land Records of the District of Columbia, and, as a part of the same 
transaction, and in order to secure to said plaintiff the unpaid bal¬ 
ance of purchase price for said property, the said Cryer, upon the 
same date, duly executed and delivered to said plaintiff his certain 
four (4) promissory notes, each in the sum of Five Thousand Dol¬ 
lars ($5,000), each bearing date June 5, 1912, and payable to the 
order of said plaintiff on or before five (5) years from said date 
with interest at the rate of 4%% per annum until paid, payable 
semi-annually, each instalment of interest to bear interest after 
maturity, if not then paid, at the same rate aforesaid, the said notes 
aggregating the sum of Twenty Thousand Dollars ($20,000); and, 
to secure the payment of said deferred purchase money and interest 
thereon, and the certain four (4) promissory notes evidencing the 
same, the said Cryer duly made, executed and delivered his certain 
deed of trust upon the certain property above described to the Na¬ 
tional Savings and Trust Company, of the District of Columbia as 
• 2—2869a 
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Trustee, said deed of trust being dated June 5, 1912, and recorded 
July 3, 1912, in Liber No. 3551, at folio 32 et seq. of the Land 
Records aforesaid; and, thereupon, the said Cryer, by deed dated 
June 5, 1912, and recorded July 3, 1912, in Liber No. 3551, at 
folio 35 et seq. of said Land Records, sold and conveyed the 

17 same property to one Clarence F. Norment, (for convenience 
hereinafter referred to as Norment,) said property being then 

subject to the certain deed of trust incumbrance aforesaid; and, 
being so seized, as aforesaid, said Norment entered into a certain 
agreement, in writing, with said defendant, under the name 
Giusseppe-Ferrero, (the said Norment therein purporting to act on 
behalf of the owner of said property, but being himself, in fact, the 
then owner thereof, as above;) said written agreement being in 
words and figures as follows, to-wit: 

Washington, D. C., October 2, 1912. 

Received of Joseph Fererro the sum of $250 being a deposit on 
the purchase of the East 34.11 of lot 20 square 456, being improved 
by premises known as the “Hood Building,” No. 602 F Street, sold 
to him on the following terms: He to assume a present trust on said 
property of $20,000 with interest at the rate of 4%% payable semi¬ 
annually, the principal being due in about 2 Ms years and to deed 
to the owners of this .property free and clear of all incumbrance lot 
112 in square 274 improved by premises 1931 13th Street, N. W., 
and to further pay the sum of $1,000 in cash. 

All titles to be good record title or the transaction to be called off. 
Each party to furnish certificates of title for the property they are 
taking. Interest on trusts, rents, insurance and taxes to be adjusted 
to date of transfer, which is to be within fifteen days from this 
date or as soon as the necessary papers can be prepared. 
Should said Fererro fail to carry out this contract the above 
deposit of $250 is to be forfeited at option of seller. 

GIUSSEPPE FERRERO, 
CLARENCE F. NORMENT, 
For Owner of East 34.11 of Lot 20 Square 456. 

And affiant further says that, thereafter, the said Norment and 
wife sold and conveyed said property to Joseph Ferrero, said de¬ 
fendant, by deed dated October 21, 1912, and recorded October 24, 
1912, in Liber No. 3575, at folio 152 et seq. of the Land Records 
aforesaid; and that, in and by the terms, conditions, and covenants 
in said deed of conveyance contained, it was, among other things, 
provided that the conveyance of said property was made to said de¬ 
fendant— 

18 “subject, however, to a certain incumbrance in the full sum 
of Twenty thousand dollars ($20,000) which the party of 

the second part hereby assumes and agrees to satisfy as a further 
consideration of this sale.” 

And affiant says that the certain incumbrance of $20,000 therein 
referred to is the same deed of trust incumbrance in that amount 





JOSEPH FERRERO. 


11 


hereinabove referred to ; and that the second party therein referred 
to is said defendant, Joseph Ferrero; and that said defendant ac- 

* i ° f conve >’ ance > together with the certain conditions. 
^° ve . nan ‘ s f. nd agreements therein contained; and, thereupon en- 
te ed into the possession of said land and premises and into the en¬ 
joyment of the rents and profits issuing and arising therefrom. 

And affiant further says that said American Security and Trust 
Company, such plaintiff aforesaid, assented to and adopted the cer¬ 
tain agreement, promise and covenant of said defendant, so made 
for its benefit, as hereinabove stated, but said defendant, thereafter, 
failed and neglected to keep and perform the same, notwithstanding 
for performance and payment made upon him by said 
plaintiff and permitted the semi-annual instalment of interest, upon 
the deed of trust incumbrance aforesaid, due December 5 1913 
amounting to lour Hundred and Fifty Dollars ($450), to Wome 
and remain wholly in arrears, overdue, and unpaid, whereby, at 
the election of said plaintiff, and as so provided by the terms and 
provisions of the certain deed of trust aforesaid, the' entire principal 
of said deed of trust indebtedness became immediately due and pay¬ 
able; and, thereupon, and because of the certain default in payment 
aforesaid, the property hereinabove described was, bv said National 
savings and Trust Company, trustee as aforesaid, duly advertised 
for sale at public auction, such sale to be held on March 9 1914 
in j' i ’ thereafter a n( j upon «aid last-named day, the same was 
ly sold for the sum of Eighteen Thousand Dollars ($18,- 

UUU); which last-named amount, after the payment of the 
expenses of said sale and taxes to date of sale, (trustee’s commissions 
being waived,) was sufficient to discharge and pay, in full, the cer- 
tain promissory notes, and all interest thereon, numbered one (1) 

.u (2) V and three (3), respectively, above described, and interest 
on the above note numbered four (4), and $2,024.27 on account of 
the principal thereof; leaving an unpaid balance, of the principal 
amount of $5,000, on said last-named note, in the sum of $2 975 73 

M?^ e Q W \ t oiT tereS 4 t , there j 0n at V he rate of 4 %% per annum from 
March 9, 1914, until paid, as therein provided; and which said 

thereun *o requested, said defendant hath 
hitherto wholly failed, neglected, and refused, and still does fail 
neglect, fail and refuse, to pay, either in whole or in part, and the 
entire said amount, together with all interest thereon, as above is 
and remains wholly overdue and unpaid; whereby the said defend¬ 
ant has broken his certain contract, agreement, promise and cove- 
nant herematxive mentioned and set forth, to the damage of said 
plaintiff m said sum of Twenty-nine Hundred and Seventy-five Dol- 
ars and Seventy-three Cents ($2,975.73) together with interest 

thereon at the rate of 4V 2 % per annum from March 9 1914 until 
paid. ’ ’ 


And affiant says that said American Security and Trust Com- 
pany, such corporation, as aforesaid, named as plaintiff both herein 
and in the foregoing and annexed declaration, has a just right to 
have and recover of and from Joseph Ferrero, named as defendant 
both herein and in said declaration, the full sura of Twenty-nine 
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Hundred and Seventy-five Dollars and Seventy-three Cents ($2,- 
975.73) with interest thereon at the rate of 4%% per an- 
20 num from March 9, 1914, until paid - as in said declaration 

claimed, exclusive of all set-offs and just grounds ‘d defense. 

JAMES F. HOOD. 

Subscribed and sworn to before me, this 15 day of March, A. D. 

1915 r 8 EAL.l ALBERT H. SHILLINGTON, 

^ Notary Public, D. C. 

Demurrer to Declaration. 

Filed April 8, 1915. 


The defendant says that the plaintiff’s first count of the declara¬ 
tion is bad in substance: 

Note.—A mong the matters of law to be argued upon the de¬ 
murrer to this count are the following: , .. 

1 That as appears by said count of said declaration the said ac 

turn is prematurely brought, in this that as appears by the allega¬ 
tions of said count the note in respect of which the alleged deficiency 
is claimed to exist will not mature until June 5,1917. 

2. That it does not appear from said count that said Norment 
therein referred to, assumed payment of the said note and there¬ 
fore that the alleged assumption of liability by the defendant was 
without consideration and not enforced by said Norment nor by the 
plaintiff upon any theory of law upon which said count is attempted 

to be sustained. iA 

21 3 That it does not not appear from the allegations of said 

count that the said alleged promise of assumption by the de¬ 
fendant was made for the benefit of the plaintiff or that any consid¬ 
eration moved from the plaintiff to the defendant or that in con¬ 
templation of law any privity of contract existed between the plain¬ 
tiff and the defendant. . m ii 

And the defendant further says that the second count of the 

declaration is bad in substance. , 

Note. _Among the matters of law intended to be argued upon the 

demurrer to the second count of the said declaration are the matters 
of law hereinbefore set forth in respect to the first count of the said 
declaration and the further matter of law to wit: 

That the paper of October 2, 1912, made part of said count was 
merged in contemplation of law into the conveyance thereafter made 
bv said Norment to said Ferrero and thereafter afforded no ground 
of action in favor of the said Norment against the said Ferrero. 

And the defendant further says that the third count of the said 
declaration is bad in substance. 

Note. _Among the matters of law to be argued upon this count 

are those hereinbefore set forth in respect of the first count of said 
declaration and the following additional ground of demurrer, 
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namely, that the agreement sued on would be, if operative, simply 
a contract and not a covenant under seal so that a count in cove¬ 
nant cannot be maintained thereon. 

And the defendant further says that the fourth count of the dec¬ 
laration is bad in substance. 

22 Note.—A mong the matters of law intended to be argued 
upon the demurrer to this count are those hereinbefore set 

forth under the aforesaid first, second and third counts, and the fur¬ 
ther ground that the liability sought to be enforced under said fourth 
count is not of such character as to be enforced or recoverable under 
the common counts. 

JOSEPH L WELLER, 
ALEXANDER WOLF, 

Attorneys for Defendant. 

Messrs. A. A. Hoehling, Jr., Station C. Peelle and C. F. R. Ogilbv, 
Jr., Attorneys for Plaintiff: 

Take notice that the aforegoing will be for hearing on the 17th 
day of April, 1915. 

JOSEPH I. WELLER, 
ALEXANDER WOLF, 

Attorneys for Defendant. 

Mot on to Strike Out Third Count of the Declaration. 

Filed April 8, 1915. 

******* 

Now comes the defendant by his attorney and moves the Court 
to strike out the third count of the declaration in this case on the 
ground that: 

The said count sounds in covenants and is improperly joined with 
counts sounding in assumpsit. 

JOSEPH I. WELLER, 
ALEXANDER WOLF, 

Attorneys for Defendant. 

23 Messrs. A. A. Hoehling, Jr., Stanton C. Peelle and C. F. R. 

Ogilby, Jr., Attorneys for Plaintiff: 

Take notice that the aforegoing will be for hearing on the 17th 
day of April, 1915. 

JOSEPH I. WELLER, 
ALEXANDER WOLF, 

Attorneys for Defendant. 

Amendment to Declaration. 

Filed May 22, 1915. 

******* 

Comes now the plaintiff, and by leave of Court in that behalf first 
obtained, hereby amends the Third Count of the Declaration here¬ 
tofore filed by it in this cause, as follows: 
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In Count 3, on the fourth line from the bottom of page nine of 
the declaration, between the words “terms” and “conditions,” insert 
the word “and,” and at the beginning of the next line strike out the 
words “and covenants;” in the eleventh line on page ten, strike out 
the word “covenants,” in the thirteenth line on said page strike out 
the words “and covenant,” in the fourteenth line strike out the words 
“covenanted and,” and in the twenty-first line between the words 
“agreement” and “promise,” insert the word “and,” and strike out 
the w T ords “and covenant” immediately following the word “prom¬ 
ise;” in the sixteenth line on page eleven, between the words 

24 “promise” and “agreement,” insert the w^ord “and,” and 
strike out the words “and covenant” immediately following, 

as also the word “covenanted” in the seventeenth line on said page; 
also, strike out, beginning with the words “whereby the defendant” 
in the eighth line from the bottom of said page, through and in¬ 
cluding the words “until paid” in the fourth line from the bottom 
of said page; so that said Count, as so amended, shall read: 

Count 3. For that, heretofore, the plaintiff, at a certain other deed 
of trust sale, became the purchaser of certain land and premises situ¬ 
ate and lying in the City of Washington, District of Columbia, being 
parts of original Lots numbered Twenty (20) and Twenty-one (21), 
in Square numbered Four Hundred and Fifty-six (456), improved 
by premises described as No. 602 “F” Street, Northwest, and known 
as the “Hood Building;” and, thereupon assigned its said purchase, 
and united with the trustees under said deed of trust in deed of con¬ 
veyance therefor, to one Henry C. Cryer, (for convenience herein¬ 
after referred to as Cryer), said deed being dated June 5, 1912, and 
recorded July 3, 1912, in Liber No. 3551, at folio 29 et seq. of the 
Land Records of the District of Columbia, and, as a part of the same 
transaction, and, in order to secure to plaintiff the unpaid balance 
of purchase price for said property, the said Cryer, upon the same 
date, duly executed and delivered to plaintiff his certain four (4) 
promissory notes, each in the sum of Five Thousand Dollars, ($5,- 
000), each bearing date June 5, 1912, and payable to the order of 
plaintiff on or before five (5) years from said date, with in- 

25 terest at the rate of 4V2% per annum until paid, payable 
semi-annually, each instalment of interest to bear interest 

after maturity, if not then paid, at the rate aforesaid, the said notes 
aggregating the sum of Twentv Thousand Dollars, ($20,000); and 
to secure the payment of said deferred purchase money and interest 
thereon, and the certain four (4) promissory notes evidencing the 
same, the said Cryer duly made, executed and delivered his certain 
deed of trust upon the certain property above described to the Na¬ 
tional Savings and Trust Company, of the District of Columbia, as 
Trustee, said deed of trust being dated June 5, 1912, and recorded 
July 3, 1912, in Liber No. 3551, at Folio 32 et seq. of the Land 
Records aforesaid; and, thereupon, the said Cryer, by deed dated 
June 5, 1912, and recorded July 3, 1912, in Liber No. 3551, at folio 
35 et seq. of said Land Records, sold and conveyed the same property 
to one Clarence F. Norment, (for convenience hereinafter referred 
to as Norment,) said property being then subject to the certain deed 
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of trust incumbrance aforesaid; and, being so seized, as aforesaid, 
said Norment and wife, thereafter, sold and conveyed said property 
to Joseph Ferrero, the defendant herein, by deed dated October 21, 
1912, and recorded October 24, 1912, in Liber No. 3575, at folio 152 
et seq. of the Land Records aforesaid, profert of which said deed is 
here made, and in and by the terms and conditions in said 
deed of conveyance contained, it was, among other things, 

26 provided that the conveyance of said property was made to 
said defendant— 

“subject, however, to a certain incumbrance in in the full sum of 
Twenty thousand dollars, ($20,000) which the party of the second 
part hereby assumes and agrees to satisfy as a further consideration 
of this sale.” 

And plaintiff says that the certain incumbrance of $20,000 therein 
referred to is the same deed of trust indebtedness in that amount 
hereinabove referred to; and that the second party therein referred 
to is the defendant herein; and that said defendant accepted the deed 
of conveyance aforesaid, together with all and singular the condi¬ 
tions and agreements therein contained, including particularly the 
certain agreement aforesaid; and therein and thereby expressly 
agreed to pay said deed of trust incumbrance and indebtedness of 
Twenty Thousand Dollars, ($20,000), as a part consideration for 
the conveyance of said property, and said defendant, thereupon, en¬ 
tered into the possession of said land and premises and into the en¬ 
joyment of the rents and profits issuing and arising therefrom. 

And plaintiff says that it assented to and adopted the certain agree¬ 
ment and promise of defendant, so made for its benefit, as above; but 
the defendant, thereafter, failed and neglected to keep and perform 
the same, notwithstanding demand for performance and payment 
made upon him by plaintiff, and permitted the semi-annual instal¬ 
ment of interest upon the deed of trust indebtedness aforesaid, due 
December 5, 1913, amounting to $450, to become and remain wholly 
in arrears, overdue and unpaid, whereby, at the election of 

27 this plaintiff, and as provided by the terms and provisions of 
the certain deed of trust aforesaid, the entire principal of said 

deed of trust indebtedness became immediately due and payable; and, 
thereupon, and because of the certain default in payment aforesaid, 
the property hereinabove described was, by said National Savings 
and Trust Company, Trustee, as aforesaid, duly advertised for sale 
at public auction, such sale to be held on March 9, 1914, and, there¬ 
after, and upon said last-named day, the same was duly sold for the 
sum of $18,000; which said last-named amount, after the payment 
of the expenses of said sale and taxes to date of sale, (Trustee’s com¬ 
missions being waived) was sufficient to discharge and pay, in full, 
the certain promissory notes, and all interest thereon, numbered one 
(1), two (2), and three (3), respectively, above described, and in¬ 
terest on the above note numbered four (4) and $2,024.27 on ac¬ 
count of the principal thereof, leaving an unpaid balance, of the 
principal amount of $5,000 on said last-named note, in the sum of 
$2,975.73, together with interest thereon, at the rate of 4*4% per 
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annum, from March 9, 1914, until paid, as therein provided; and 
which said last-named amount, the defendant, by his certain prom¬ 
ise and agreement aforesaid, faithfully undertook, promised and 
agreed to pay to plaintiff, but, although thereunto often requested 
by plaintiff, hath hitherto wholly neglected, failed and refused, and 
still does wholly neglect, fail and refuse, so to do; and the entire 
said amount, together with all interest thereon, as above, is and re¬ 
mains wholly overdue and unpaid. 

28 And plaintiff claims of and from the defendant the full 
sum of Twenty-nine Hundred and Seventy-five Dollars and 

Seventy-three Cents ($2,975.73), together with interest thereon at 
the rate of 4%% per annum from March 9, 1914, until paid, be¬ 
sides costs of suit. 

A. A. HOEHLING, Jr., 
STANTON C. PEELLE, 

C. F. R. OGILBY, Jr., 

Attorneys for Plaintiff. 

Endorsed: Leave to file granted this 22d day of May, 1915. 
Wendell P. Stafford, Justice. 

Supreme Court of the District of Columbia. 

Saturday, Mav 22nd, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice, presiding. 

******* 

Comes now the plaintiff by its attorney of record Mr. Stanton C. 
Peele, and upon motion and consent of defendant by his attorney 
Mr. Alexander Wolf, files herein an amendment to the third coimt 
of the declaration. Thereupon defendant by his said attorney with¬ 
draws now in open court, his motion filed April 8th, 1915, to strike 
out the third count of the declaration, and now files a demurrer to 
said third count as amended. 

Demwrrer to Third Amended Count of Declaration. 

Filed May 22, 1915. - 

******* 

The defendant says that the third amended count of the plaintiff’s 
declaration is bad in substance. 

ALEXANDER WOLF, 
JOSEPH I. WELLER, 

Attorneys for Defendant. 

Note.— Among the matters of law intended to be argued 

29 upon the demurrer to the third amended count are the fol¬ 
lowing : 

1. That as appears by said amended count of said declaration the 
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JOSEPH I. WELLER, 
ALEXANDER WOLF, 

Attorneys for Defendant. 

plaintiff 6 411(1 c - F - R - Ogiiby, Attorneys for 

JOSEPH I. WELLER, 
ALEXANDER WOLF, 

Atf yg for Defendant. 
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plaintiff take nothing by this action, that the defendant go 
31 hence without day, be for nothing held, and recover of the 
plaintiff his costs of defense to be taxed by the clerk and have 
execution thereof. 

From the foregoing the plaintiff by its attorneys in open court, 
notes an appeal to the Court of Appeals; whereupon, the penalty of 
a bond for costs is hereby fixed in the sum of One Hundred Dollars 
($100.00), with leave to deposit the sum of Fifty Dollars ($50.00) 
with the clerk, in lieu of such bond. 


Stipulation. 

Filed July 23, 1915. 

* * * * * * * 

It is hereby stipulated and agreed by and between counsel for the 
respective parties hereto that, upon the hearing of this cause before 
Mr. Justice Stafford, it was admitted by counsel for plaintiff that the 
certain Clarence F. Norment referred to in the declaration did not 
assume payment of the certain deed of trust indebtedness therein de¬ 
scribed, but merely acquired a title which was subject thereto. 

And plaintiff now T , with the consent of the defendant, abandons 
the fourth count of its declaration, the same being composed of the 
common counts. 

HOEHLING, PEELLE & 
OGILBY, 

Attorneys for Plaintiff. 

ALEXANDER WOLF, 

JOSEPH I. WELLER, 

Attorneys for Defendant. 

32 Memorandum. 

July 23, 1915.—Appeal bond approved and filed. 

Assignment of Errors. 

Filed July 27, 1915. 

**♦♦*♦* 

Comes now the plaintiff, American Security and Trust Company, 
a body corporate, by its attorneys, and files this, its assignment of 
errors, relied upon by it as appellant upon an appeal heretofore 
taken from the final judgment of the Supreme Court of the District 
of Columbia, entered in this cause on the 9th day of July, 1915, 
and says that, in and by entering its said judgment, the Court com¬ 
mitted the errors following, that is to say: 

1. The Court erred in sustaining the defendant’s demurrer to 
the first and second counts of the plaintiff’s declaration. 
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2. The Court erred in sustaining the defendant s demurrer to the 
third amended count of the plaintiff’s declaration. 

Court erred in not overruling the defendant’s demurrer to 
the first and second counts of the plaintiff’s declaration. 

in not overruling the defendant’s demurrer 
to the third amended count of the plaintiff’s declaration. 

5. The Court erred in holding that the plaintiff could not re- 
cover against the defendant upon the facts set forth in the 
oo first count of the plaintiff’s declaration. 

6. The Court erred in holding that the plaintiff could not 
recover against the defendant upon the facts set forth in the second 
count of the plaintiff’s declaration. 

7. The Court erred in holding that the plaintiff could not recover 
against the defendant upon the facts set forth in the third amended 
count of the plaintiff’s declaration. 

A. A. HOEHLING, Jr., 
STANTON C. PEELLE, 

C. F. R. OGILBY, Jr., 
Attorneys for American Security and 
Trust Company, Plaintiff, Appellant. 


Designation of Record. 

Filed July 27, 1915. 

* * * * * ' * * 

The Court will please make up the record for appeal in the above 
entitled cause, and include therein the following: 

1. Declaration and particulars of demand filed March 16 1915. 

2. Demurrer thereto filed April 8, 1915. 

3. Motion to strike out third count of the declaration. 

4. Leave to file amendment to 3d count—May 22, 1915, M. 63 

p. 2. 

5. Amended 3d count of the declaration, filed May 22,1915 
34 6. Demurrer thereto, filed May 22, 1915. 

7. Entire minutes of July 9, 1915, M. 62, p. 37. 

8. Stipulation of Counsel filed July 23, 1915. 

9. Appeal bond approved and filed, July 23, 1915. 

10. Assignment of errors. 

11. This designation. 

A. A. HOEHLING, Jr., 
STANTON C. PEELLE, 

C. F. R. OGILBY, 

Attorneys for Plaintiff. 


I concur: 

ALEXANDER WOLF, 

Attorney for Defendant. 
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35 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
34, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 57622 at Law, wherein 
American Security and Trust Company, a corporation is Plaintiff 
and Joseph Ferrero is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 31st day of August, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 

By W. E. WILLIAMS, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2869. American Security and Trust Company, a corporation, ap¬ 
pellant, vs. Joseph Ferrero. Court of Appeals, District of Columbia. 
Filed Sep. 7, 1915. Henry W. Hodges, clerk. 





